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QUESTIONS FOR THE PANEL

Question 1: The Royal Commission is concerned that young people and adults living with
a mental illness are disproportionately represented in the criminal justice system and in

prisons and youth justice centres.

In your view, what is the reason for this disproportionate representation? Please
consider:

a) the capacity of the mental health system to provide care, treatment and support
for young people and adults living with mental illness;

b) changes to police policies and practice;

c) the passage of more stringent criminal and sentencing laws over the past 5 to 10
years;

d) community attitudes, including the understandings of the community, the police
and the judiciary, of the relationship between mental illness, offending and
violent offending.

Can the causes of disproportionate representation be addressed?

12 Most people experiencing mental health issues are not violent and are not involved in
criminal activity. However, our experience is that people experiencing mental health
issues are at greater risk of contact with the justice system and are overrepresented in

the prison population.?

13 A number of factors contribute to overrepresentation, including:

(a) Insufficient access to support, particularly in the “missing middle” in services. In
our practice experience there is significant unmet need for a middle level of care
and treatment, which sits between the basic level of treatment accessed under a
GP mental health care plan and the acute crisis system. The current system does
not support people to manage their own health in the way that they have identified

works for them and for support or treatment to be ‘flexed up’ or ‘flexed down’.*

(b) The net of the criminal justice system is cast too wide. Because of a lack of other
services, Victoria Police are too often first responders when people are
experiencing mental health issues. Once contact is made, our current settings
mean that people are too often caught in the net of the criminal justice system.
These settings include: police practices including in respect of charging,
cautioning, bail and remand; ongoing criminalisation of minor offending such as
begging and drug use; and the consequences of bail laws. People experiencing

mental health issues may also find it more difficult to understand and comply with

3 This overrepresentation is well documented, see Victorian Auditor-General's Report, Mental Health Strategies for the
Justice System (2014), 2.

“In our first submission we talked about the lack of services available between the ten sessions with a psychologist
subsidised by Medicare, and crisis-based services, which may rapidly lead to a person’s loss of | berty and
autonomy: Victoria Legal Aid, Submission to the Royal Commission into Victoria’s Mental Health System — Roads to
Recovery: Building a Better System for Victorians Experiencing Mental Health Issues (July 2019)
<www.legalaid.vic.gov.au/roadstorecovery>.
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31 First, the justice system needs to be redesigned with users or consumers at its centre. At
its heart, the justice system is too often designed by and for the institutions in it — the
courts, lawyers, and police — not those who use and should benefit from the system.
Person-centred consumer leadership and coproduction, building on lived experience and
using human-centred design techniques, is needed to design services differently and to

reframe the way the system is built.

32 Consumer leadership has some foothold in the mental health system but it has a long
way to go in the criminal justice system. As far as | am aware, no major criminal justice
institution in Australia — including VLA — has a dedicated role for putting people with lived

experience of criminal justice systems at the centre of service design.

33 Similarly, we routinely see changes to the justice system implemented with limited
consideration for how those changes will affect the users of the system, and with limited
use of techniques that are well-established in other service systems such as human-
centred design. Likewise, there is limited evaluation of the impact of the changes on

users’ experience or outcomes.

34 Secondly, significant innovation can only be achieved by making more time and space in
the traditionally fast paced and busy criminal justice system. Our practitioners consistently
raise the need for more time and space to assist a person, not just work on the presenting
legal issue, as the thing that would make the biggest difference in being more effective.
In recent years, the Victorian criminal justice system has undergone significant reform
without proper assessment of the impact those changes on the system as a whole, or the
resourcing required to address that impact. That has made it more difficult than ever to

have the time and space to innovate and improve services.

Question 4: What gaps currently exist in relation to data sharing, research and
knowledge translation that would facilitate future innovation?

35 In my view there is a lack of publicly available data regarding the mental health system

and intersecting systems, including:

(a) data on how many people are subjectto compulsory treatment, their geographical
location, age, gender, cultural background, co-existing disability, and other

demographic data, housing, type and length of order, and complaints;

(b) data on how many people in the civil mental health system go on to enter the

criminal justice system;

(c) whole of criminal justice system data, including outcomes, the impact of different

interventions and how many cases are finalised; and

(d) data on the experience of system users and the effectiveness of programs, in

both the criminal justice and mental health systems.
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consumer advisory group, Speaking From Experience. As the Executive Director then
responsible for the establishment of IMHA, | can personally attest to the fact that this

approach to consumer leadership was quite transformative for the organisation.

41 VLA has recently established a similar program in child protection. The Independent
Family Advocacy and Support (IFAS) is a three year Pilot in Darebin-Moreland and
Bendigo (October 2018 to 2021). IFAS aims to assist families who are involved in the
child protection system before they go to court with non-legal support and advocacy to
understand their rights and responsibilities and to speak up about what they need to keep
their family strong and children safe. VLA employs a senior advocate, two advocates and
a Lived Experience Consultant. While itis not specifically a mental health specific service,
of the 99 clients to date, 54 identified mental health issues. IFAS is being evaluated, with

the mid-term evaluation currently in progress.

42 VLA established our first health justice partnership with Sunraysia Community Health
Services in Mildura in 2017, with a focus on offering integrated services in child protection
and civil law matters. A mid-term evaluation of the service found the health justice
partnership had increased access to legal services, with legal services often provided in
an integrated way that met clients’ complex and clustered needs, that the service was
assisting a high proportion of priority client groups, and that it was successfully building
the knowledge and confidence of health service staff in identifying and responding to legal

issues.'” A final evaluation will be delivered in 2021.

Future VLA service or program innovations for young people or adults living with mental

illness

43 VLA is working to put clients at the centre of our service design. This includes the
increased use of lived experience in our service reviews. VLA client data and research,
satisfaction surveys and service reviews of the child protection, family violence and family

law programs have informed service delivery models, including:

(a) Identifying that people with a disability and/or experiencing a mental health issue
are more likely to breach family violence intervention orders (because they do not

understand or lack the capacity to comply with the orders).

(b) Findings that the first interaction for vulnerable children with the legal system,
including those experiencing mental health issues or undiagnosed trauma, is
often with family violence intervention orders and/or the child protection system,
leading to their over-representation in the youth justice system, and later in life,

the adult criminal justice system.

7 For example, analysis of service data for 2018 and 2019 revealed that 28 per cent of the HJP’s clients identified as
Aboriginal or Torres Strait Islander, 38 per cent reported having a disability and 12 per cent identified as culturally
and linguistically diverse; https://www.legalaid.vic.gov.au/sites/www.legalaid.vic.gov.au/files/vla-mid-term_-review-of-
the-mildura-health-justice-partnership.pdf.
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(c) Our summary crime system review used human-centred design processes
including journey mapping at different courts, highlighting the pressures

experienced by court users beyond the stress of their legal problem.

Measurement of the impacts (including benefits) of the services VLA delivers for young
people and adults living with mental illness

44 VLA has prepared a three-year Client First Strategy, a coordinated approach to improving
how people find and receive assistance. It provides a framework for projects already
underway at VLA to improve client experiences, including work to redesign legal aid
summary crime services, and improvements to our technology for better client service.
We consulted with clients, staff and partners involved in legal aid work to develop the

Strategy.

45 The Strategy includes building clients' voices into our services, a focus on supporting
people to understand and participate in legal processes, a continued focus on improving
intake and referrals and integrated, trauma-informed models for people with multiple and

high priority needs.

46 Although historically, like others in the justice system, our measures have focused on how
many people we help, we are working to improve his. We conduct biennial Client
Satisfaction Surveys, in which we ask adult clients targeted questions about their

experiences of VLA. In future surveys we intend to include younger people.

47 We are using a Program Logic approach to identify what we want to achieve in key areas
of our work like summary and youth crime, and our mental health and disability advocacy
services, then developing evaluation plans and improved data collection to measure

progress against these aims.

48 We are currently developing an organisational Outcomes Framework to allow VLA staff
across the organisation to identify outcomes and measure the progress and impact of
service delivery for all clients, inclusive of young people and adults experiencing mental
health issues. From this we can start to identify what we need to measure in terms of

activities and outcomes.
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a significant increase in our most intensive duty lawyer services, including a 28 per cent

increase in bail applications in a year.

VLA started servicing the Bail and Remand Court (BARC) in 2018, and now delivers duty
lawyer services at Melbourne in two sessions, ten hours each day, 7 days a week, 365

days a year.

Our experience of the bail reforms was perhaps best summed up by one of our most
experienced regional managers, who reflected that since the bail changes, we are finding
more and more people are in custody "because of the issues in their lives and not the

offences they've committed"”.

This is a summary of the changes we have seen:

(a) Significantly more people on remand who are not facing a term of imprisonment,
particularly marginalised people including those experiencing mental health
issues. VLA duty lawyers resolve about 15 per cent of our matters in BARC, and
over 85 per cent of the matters which resolved with a plea of guilty in BARC in

2018/19, did not resultin a sentence of imprisonment.

(b) The escalating impact of the bail schedules result in people finding themselves
facing a reverse onus position, needing to satisfy the court that there are
compelling reasons or exceptional circumstances for not remaining in custody,
despite not having been found guilty of the offence charged, and even when
charged with low level offending. The reverse onus categories enlivened by the
bail schedules, were previously reserved for the most serious crimes. Our lawyers
report this has been striking for people experiencing mental health issues, who
may have difficulty complying with bail conditions or desisting from minor

offending.

(c) Remand rates are indirectly affecting sentencing outcomes, because time spent
on remand increases the likelihood that a court will ultimately impose a sentence

of imprisonment.??

(d) Remand rates may be contributing to the recidivism rate, because time in custody
is criminogenic - people are much more likely to go back to prison once they have
been there, even for short periods.? As set out above, short periods of

imprisonment are increasing and are particularly problematic.

22 SAC, n 8, found that the number of prison sentences imposed on people who had spent time on remand that were
equal in length to pre-sentence detention increased from 246 to 1828, meaning that time served sentences nearly
tripled in proportion from 11% to 29% of all imprisonment sentences imposed on people who had spent time on
remand. In contrast, the proportion of cases where the imprisonment term exceeded pre-sentence detention dropped
from 87% to 66%, and the proportion of cases where pre-sentence detention exceeded the imprisonment sentence
increased from 2% to 5%.

2 Dr McMahon cited a recent Texan study which compared two groups of ‘similarly situated’ people who had been
arrested and charged with criminal offences. One group was granted bail and the other held on remand in prison, the
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(e) Remand rates increase the risk of accused persons pleading guilty to offences
where the evidence may not have sustained a finding of guilt. Our practice
experience backs up recent research that accused people who have limited
prospects of bail may plead guilty in order to be released from custody, even if

they have a legitimate challenge to some or all of the prosecution case.?*

56 These consequences of the bail reforms could be addressed without a wholesale
revisiting of bail laws. Rather, they could be addressed by minor changes to the schedules
of the Bail Act to mitigate the escalating impacts of the reverse onus tests, and
adjustments to police charging and bailing practices. For example, the offence of
committing an indictable offence while on conditional liberty and offences against the Bail
Act could be removed from Schedule 2 to minimise the impact of minor breaches of
conditions of bail; the Bail Act could explicitly state that a person should not be remanded
for an offence which is unlikely to result in a sentence of imprisonment; the offence of
breaching a condition of bail could be removed (the consequences of breaching would
then be reconsideration of the conditions or revocation); children could be explicitly

exempt from the reverse onus tests.

57 The Court Integrated Services Program (CISP) is a pre-frial and bail program that
provides case management and coordinates referrals to external treatment and support
services. Our lawyers' experience is that CISP is often a precondition to helping people
with complex health and other issues get bail. However, there is significant geographical
disadvantage in access to court-based services like CISP.? There are commonly delays
of days to weeks for people in custody seeking an assessment as to CISP suitability;

recent research finds that 'most CISP sites are running at full capacity'.?®

58 There is no specific bail support for people with mental health issues. We endorse the
Magistrates’ Court of Victoria recommendation for a specialist bail program to be linked
with CISP for people with mental health issues. Our experience is that there can be
lengthy delays with clients being able to access mental health and psychosocial supports,

particularly in regional areas which suffer from a lack of allied services. A service which

participants were alf assessed to be equal risk. During an 18-month follow-up period, those who had been remanded
into prison were more likely to be charged with offences; this difference persisted even after controlling for offence,
accused demographics, criminal history and legal representation. Pre-trial detention was associated with a 30%
increase in new serious charges and a 20% increase in new minor charges: Dr M McMahon, Parliament of Victoria
Research Paper No. 3, No bail, more jail? Breaking the nexus between community protection and escalating pre-trial
detention, August 2019, 22; citing P Heaton, S Mayson & M Stevenson (2017) ‘The downstream consequences of
misdemeanor pretrial detention’, Stanford Law Review, 69(3) 714-716.
2 SAC, above n 8Error! Bookmark not defined. at 10; and Dr McMahon, Ibid, 7 concludes that “pre-trial detention is
associated with an increased | kelihood of pleading guilty, being more likely to be found guilty, and being given a
custodial sentence. ... there is some evidence that pre-trial detention itself independently contributes to these
adverse outcomes—that is, being held on remand itself contributes to the probability that a person will plead guilty,
be convicted and be given a sentence of imprisonment.”
Less than half of all courts in regional Victoria have access, CISP is available in eight of ten metropolitan courts and
only 12 of 41 regional courts (Ballarat, Bendigo, Geelong, Korumburra, La Trobe, Mildura, Portland, Shepparton,
Warrnambool, Wangaratta, VWWodonga and Wonthaggi) <https://www.mcv.vic.gov.au/find-support/bail-support-cisp>.

26 Angelica Panopoulos, The recent changes to bail laws in Victoria and the consequences for the justice system,
Victorian Parliamentary Internship Program, (October 2019) 26.

25
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cent of parole participants successfully complete their parole period.> The provision of
support by Corrections Victoria and non-profit service providers is critical to this good

success rate.

64 Overall a very small proportion of prisoners are leaving prison with supervision and
appropriate support. The Victorian Ombudsman's investigation into the rehabilitation and
reintegration of prisoners in Victoria found that only 700 of the approximately 6,600 people
who left prison each year (as at 2015) were provided with transitional support, and that
this is typically between three and 22 hours of support.®*?> This can be particularly
detrimental for young adult offenders leaving adult prisons, as they can often have
compromised mental and physical health which contributes to their post-release mortality

rate.®

65 In our experience, early planning which properly links children and adults with necessary
services and supports is more likely to facilitate the person's rehabilitation and effective

reintegration rather than straight release.

Trends and changes in sentencing law and practice in Victoria over the last decade that
have most impacted young people and adults living with a mental iliness

66 Sentences are getting longer. This is partly legislative, partly attributable to judicial

practice.

67 The Sentencing Advisory Council (SAC) Report, Time Served Prison Sentences,
highlights the proportion in clients experiencing mental health issues (diagnosed and
undiagnosed) who without pro-social supports are unable to meet the necessary
threshold to be granted bail, resulting in an increase in the time spent on remand and an
increased in time served sentences.** The impacts could be minimised with the reforms

discussed above in relation to bail.

68 VLA is concerned about the increase in time served prison sentences imposed on
children, in a situation where a child has spent extended time on remand. Magistrates
should be satisfied that a custody component is necessary because all non-custodial
options have been exhausted and satisfied that if time served is the only component of
the combined sentence; that it will not result in an unnecessary conviction which will
increase stigma; and time served on remand should be taken into account as a mitigating

factor in sentencing children.

69 Sentences for children are getting longer due to the uplift of children’s matters to the adult

jurisdiction. In 2018 a presumption in favour of uplift from the Children’s Court to the adult

3 Adult Parole Board, Annual Report 2018 — 2019, 30.

%2 Victorian Ombudsman, /nvestigation into the rehabilitation and reintegration of prisoners in Victoria (September 2015)
(Ombudsman’s investigation into reintegration of prisoners).

33 Jesuit Social Services, All Alone: Young Adults in the Victorian Justice System (2018) 36.

% SAC,n8.
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(b) currently no enforceable obligation on State or Commonwealth authorities to
ensure that people with complex needs actually receive the NDIS supports they

have been funded for.
TRANSITIONS

Support when transitioning between services

79 Support for offenders transitioning into the community is also significant for assisting
reintegration and preventing recidivism. The Victorian-Auditor General noted that:
“[Pleople from disadvantaged and marginalised backgrounds are significantly over-
represented among offenders who repeatedly engage in criminal activities. ... The
likelihood that a recently released prisoner will reoffend is higher if they experience delays

in accessing welfare benefits, housing, health and other social services.”!

80 We see that typically people lose any health improvements made in custody after release
from prison, and their health and substance issues can often deteriorate. People released
from prison are admitted to hospital at higher rates for mental health issues and
substance use disorders than the general population,*? and are at risk of poor health
outcomes including an increased risk of death by preventable causes compared to the
general population. The risk of suicide in people released from prison is approximately
seven times higher than in the general population,s® and death by overdose is 22 times

more likely than the general population.*

81 Victoria does not have an integrated health service which ensures that any treatment
which began in prison can meaningfully continue in the community and vice versa. The
experience of our lawyers and non- legal advocates continues to reflect the Victorian
Auditor-General’'s findings from 2014 that: “There is insufficient coordination across
agencies allocating support and housing to prisoners of varying levels of need nearing
release from prison. Processes for allocating places are not coordinated across the
programs or regions, meaning agencies are unable to show that prisoners nearing

release with the most significant multiple needs and mental iliness are receiving places.”

82 The lack of housing pathways out of both prison and Thomas Embling Hospital, into
stable, supported accommodation is one of the key blockages in the system. These links
between housing, mental health and imprisonment were recognised by the Productivity

Commission in its Inquiry into Mental Health. Recommendations in the Commission’s

4! Victorian Auditor-General's Office, Problem-Solving Approaches to Justice (April 2011) 1.

42 Michael Hobbs, Kati Krazlan, Steve Ridout, Qun Mai, Matthew Knuiman, Ralph Chapman, ‘Mortality and morbidity in
prisoners after release from prison in Western Australia 1995-2003’, 320 Australian Institute of Criminology: Trends &
issues in crime and criminal justice (July 2006).

43 Daniel Jones and Alan Maynard, ‘Suicide in recently released prisoners: a systematic review' 17(3) Mental Health
Practice (2013) 20.

4 Simon J Forsyth, Megan Carroll, Nicholas Lennox, Stuart A Kinner, ‘Incidence and risk factors for mortality after
release from prison in Australia: A prospective cohort study’, 113(5) Addiction (2018) 937.
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draft report — which we support — include policies to prevent exits from prisons and
inpatient units into homelessness and to encourage development of Specialist Disability

Accommodation.®

83 A recent research report by the Australian Institute of Criminology noted the high link
between homelessness and contact with the criminal justice system, citing one study
which found that nearly a quarter of detainees were homeless or experienced housing

stress in the month before arrest.”

84 There are limited crisis accommodation options available and no long-term stable housing
options available. If a prisoner is released within business hours and they have means to
access public transport they may seek crisis accommodation through a non-government
service provider such as the Salvation Army. In some instances, they may be offered a
night or two at a motel and anecdotally there are reports of prisoners being given camping

swags.*®

85 The vast majority of people are released from prison into the community, and supporting
that transition is critical for their rehabilitation and reintegration. Transition planning
should commence as soon as a person enters the correctional system, rather than at the
end. We note the recent work done on supervision in the Victorian youth justice system.
The same Youth Justice case manager supervises a person in custody and when they
are released into the community. As a result, the client has the same case manager
whichever part of the justice system they are in, promoting continuity of care which

increases post-release support and engagement.

DISPOSITIONS FOR PEOPLE LIVING WITH MENTAL ILLNESS AND THERAPEUTIC
RESPONSES

Court outcomes for people whose offending was due to mental health issues or cognitive
impairments

86 The Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (CMIA) provides
alternative processes for people who are not fit to be tried, and alternative outcomes for
people whose offending was due to mental health issues or cognitive impairments.
However, people may hesitate to invoke the CMIA, because if they are found not guilty

by mental impairment or not fit to stand trial, they face lengthy forensic supervision orders.

48 Productivity Commission, Mental Health Inquiry: Draft Report (Report, 31 October 2019), Draft Recommendations
15.1 (housing security for people with mental health issues); 15.2 (support people to find and maintain housing); and
24.3 (the National Housing and Homelesshess Agreement). See also responses to questions taken on notice by Ms
Louise Glanville, CEO of VLA, following evidence given on 18 November 2019 before the Productivity Commission‘s
Public Hearing into Mental Health.

47 The report concluded that: “Several recent studies have reinforced the need for housing support for people leaving
prison. ... The literature provides further support for the contention that transitional and housing support services
have the potential to reduce recidivism, thereby bringing direct benefits to clients, increasing community safety, and
reducing criminal justice system costs. ... While supported housing initiatives can be resource-intensive, there is
evidence to suggest that they are nonetheless more cost-effective than imprisonment and can contribute to reduced
reoffending. Australian Institute of Criminology, Supported housing for prisoners returning to the community: A review
of the literature (2018).

48 Ombudsman'’s investigation into reintegration of prisoners, above n 32, 687.
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These orders can far exceed the term of imprisonment or other penalty that would be
imposed if the person was dealt with by the mainstream criminal trial process, except for

the most serious cases of murder.

87 There is scope for significant additional reform in the summary jurisdiction as the CMIA

is only available in the County and Supreme Courts. As a result:

(a) There is no power in the Magistrates' Court to conduct a fithess hearing and no

mechanism to determine an accused's fitness to be tried.

(b) While the defence of mental impairment is available in the Magistrates' Court, a
complete discharge is the only outcome available for a finding of not guilty on the
grounds on mental impairment, resulting in the lifting of minor charges into the

higher courts.

88 In practice, this has resulted in a number of challenges for the summary jurisdiction and

a range of consequences for clients with mental health issues, including:

(a) people enter the system who would likely be found to be unfit to be tried if there
were a process available, but instead have little choice but to plead guilty to

charges in the summary jurisdiction, resulting in extended time in custody;

(b) people who are unfit to plead are repeatedly returning to the Magistrates' Court
on a series of low-level matters but not being able to have these matters dealt
with by the court in a timely manner due to issues of fitness to be tried being

uplifted to the County Court even if they would be fit to plead to the charges;

(c) because the only disposition available in the Magistrates’ Court is discharge,
prosecutors may oppose the mental impairment defence even where evidence

clearly demonstrates mental impairment;

(d) police suggest diversion for minor summary matters where a defence of mental

impairment, and discharge, are available;

(e) prosecutors may oppose summary jurisdiction for indictable offences triable

summarily where a defence of mental impairment is raised;

U] a significant number of matters which could be dealt with efficiently and quickly
in the summary jurisdiction are instead uplifted to the expensive jury fithess

hearing process in the County Court.

89 Introducing processes for assessing fitness in the Magistrates’ Court will allow
appropriate matters to be dealt with in the summary jurisdiction rather than uplifted. We
support the development of a mechanism for the Magistrates’ Court to determine fitness
to plead or to participate in summary proceedings, which is appropriate to the nature of

the proceedings in that court, and with more flexible, light-touch dispositions.
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¢ Ensuring hearings are fair and the evidence of the mental health service is

properly explored and tested.

(e) Systemic Changes: The provision of legal assistance has a role to play in
identifying and addressing systemic issues regarding compulsory mental health

treatment and the application of the Mental Health Act.

91 Having been Executive Director of Civil Justice at VLA before becoming Executive
Director of Criminal Law, the difference between the importance ascribed to legal
representation in the two legal systems is striking. In criminal law, the High Court of
Australia has ruled that people must have access to legal representation at a jury trial,
and that right to representation has been give effect to in legislation. By contrast, 85 per
cent of people facing the Mental Health Tribunal do so without the assistance of a lawyer,
even though necessarily they are quite unwell at the time of the hearing. There are of
course differences between the formality of jury trial and a tribunal hearing; however, the
presence of a lawyer is considered essential in many jurisdictions for meaningful

participation in a process which can so significantly resfrict a person’s rights.

Best practice in other jurisdictions

92 In both New South Wales and Queensland, mechanisms are in place between their
respective Mental Health Tribunals and legal aid services to facilitate legal representation
and information sharing, including legal aid services being provided with hearings lists

and/or contact information for consumers.

93 The New South Wales Mental Health Tribunal has issued practice directions to mental
health services to facilitate legal representatives having timely access to consumers’

clinical files and medical reports.

94 The UK has near universal legal representation before its Mental Health Tribunal, due to
decisions made under the European Convention on Human Rights and the Human Rights
Act 1998 (UK). Without a significant increase in funding, this would be impossible to

achieve in Victoria.

95 There are limitations to the comparisons between jurisdictions due to the different
legislative frameworks for compulsory mental health treatment, including appeal rights
and timeframes for review of orders. Different jurisdictional contexts make it difficult to
highlight one jurisdiction as having a ‘best practice’ approach across their system and we

do not advocate for a wholesale adoption of another jurisdiction’s model.

96 However, in my view if Victoria aims to be a leader in the protection of rights and
supported decision-making, better access to legal representation before the Mental

Health Tribunal is essential.
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Integrated legal and mental health services

97 Embedding legal services with mental health services can also ensure that other legal
issues can be addressed. There are significant benefits in building the capacity of health
professionals to identify and appropriately refer legal needs, and in lawyers being able to
provide legal advice where people are located, and already seeking help or services,

including in health settings.

98 Consideration should be given to different models of service delivery, including Health
Justice Partnerships. While there may be tensions between the role of an embedded
lawyer simultaneously working with treating teams on a person’s legal issues while also
advocating to ensure compliance with the Mental Health Act, it may be possible to
manage these tensions. Alternatively, different services may need to fulfill these different

functions.

99 Some examples of effective integration of legal services with mental health services which

have been positively evaluated include:

(a) Inner Melbourne Community Legal’s partnership with Melbourne Health — which
includes outreach to the Waratah Community Clinic and John Cade inpatient unit;

(b) WEstJustice’s partnership with Werribee Mercy Hospital; and

(c) First Step Legal, which is fully integrated within the First Step wraparound

addiction and mental health outpatient clinic.

100 While these particular services do not generally provide representation at the Mental

Health Tribunal, examples of such comprehensive services do exist elsewhere.%?

101 Both IMHA and VLA Mental Health and Disability Lawyers provide outreach services to
clients and consumers at mental health services. The independent evaluation of IMHA

demonstrated its importance in connecting people with legal services.

COMPULSORY TREATMENT

The factors that lead to the use of compulsory treatment

102 In Victoria, the Mental Health Act 2014 (Vic) (the Mental Health Act) states that
compulsory treatment is to be used to provide immediate treatment to prevent a serious
deterioration in the person’s mental or physical health or to prevent serious harm to the

person or to another person.

53 See for eg http://mobilizationforjustice.org/wp-content/uploads/MFY -Legal-Services-Mental-Health-
Legal-Partnership.pdf
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103 In the experience of our IMHA advocates and VLA lawyers, often factors other than the
legal criteria of the Mental Health Act from part of decision-makers’ consideration in

making compulsory treatment orders including:

(a) for the perceived ability of compulsory treatment to facilitate access to treatment

in a resource-constrained environment and ‘to ration or determine access’ to

services;
(b) ‘justin case’, that is to manage perceived future risk;
(c) to provide and compel ‘clinically optimal’ treatment rather than treatment that is

necessary to prevent serious deterioration or harm (due to a misapplication of the

criteria);

(d) as a proxy for responding to other perceived risks to a person such as

homelessness or drug use; and

(e) a lack of understanding of the principles of the Mental Health Act notably

supported decision making.

104 There is still much work to be done in realising the rights promised in the Mental Health
Act.

The impacts of the Mental Health Tribunal approving the use of electroconvulsive therapy

(ECT) for mental iliness on consumer outcomes and timely access to treatment

105 The introduction of provisions requiring approval from the Tribunal to perform compulsory
electroconvulsive therapy (ECT) where the mental health services considers the person
to lack capacity has had a positive impact on consumer experience. The effect of the
Tribunal refusing an application for ECT is that people can be treated in a manner more
in keeping with their views and preferences, and helps to ensure that people receive

treatment in the least restrictive way possible.5

106 In VLA’s experience the Tribunal has been a useful safeguard in ensuring that the ECT
provisions are properly complied with, especially when someone is legal represented.
VLA and Tribunal records indicate that where a person is legally represented, the
application to perform ECT is refused in 40-50 per cent of cases (compared to refusal of

15 per cent of all ECT matters).

107 In the experience of our lawyers, mental health services may present ECT as the only

viable treatment, when in fact other treatment options are available, as demonstrated by

5 Mental Health Act 2014 (Vic) s10(a) and to promote recovery of persons with mental iliness (s 10(b)).
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the experience of our clients ‘PBU’ and ‘NJE’.%® Their cases highlight the benefits of not

only Tribunal, but also higher court oversight of compulsory mental health treatment.

108 Conducting hearings urgently presents an obstacle to consumers’ meaningful preparation
for and participation in the hearings. Consumers are represented in only around 6 per
cent of ECT hearings in Victoria, compared to NSW, for example, which has a

representation rate of 70 per cent in ECT matters.

109 Many clients report to us that their experience of being faced with, or experiencing, ECT
is different to that in relation to other treatments and that their concerns are often

minimised or dismissed by clinicians.

OTHER SAFEGUARDS

The effectiveness of existing safeguards contained in the Mental Health Act, current non-
legal advocacy and legal representation arrangements

110 In our experience, other existing safeguards contained in the Mental Health Act, including
advance statements, nominated persons and the second opinion scheme are
underutilised. None are binding on clinicians or the Mental Health Tribunal when making
decisions under the Mental Health Act, and we find they are often given limited weight in
practice. Further, there are no requirements for clinicians to record or report if or how they
have considered Advance Statements or Nominated Persons in making treatment

decisions.

111 The independent evaluation of IMHA recommended that oversight bodies such as the
Mental Health Complaints Commission and the Office of the Chief Psychiatrist be
supported and enabled to work together to share information and take action on the

governance and reduction of compulsory mental health treatment.

112 None of the relevant bodies oversees treatment decisions made under the Mental Health
Act once a person is subject to compulsory treatment. This means there is no oversight
of the extent to which mental health services have regard to the principles of the Mental
Health Act, or a person’s views and preferences, assess decision-making capacity or

make substituted decisions.

113 In my view, appropriate systems and oversight will help to ensure there is better
understanding and implementation of the Mental Health Act and its safeguards, including

supported decision-making, least restrictive assessment and treatment and a recovery-

% Examples of the important role that the new jurisdiction has played, include in the cases of PBU and NJE, which
Victoria Legal Aid appealed to the Supreme Court. In both cases at first instance at the MHT, and on review at VCAT,
the services’ evidence was that ECT was the only viable treatment, and that if it were not approved the consumers
would face indefinite and lengthy detention in hospital. However, after the orders were stayed pending resolution of the
appeals, the services found treatments that were more in keeping with our clients’ views and preferences and were
successfully able to discharge our clients to community treatment, without the need for ECT.
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focus. This should include embedding consumer leadership and self-advocacy as part of

systems and services.

114 Rights-based, least restrictive treatment has a role to play in people’s recovery and longer
term social and economic participation. We see the need for changes in laws, policies,
services and culture to help build a system that supports people's choices and their

recovery in ways that enable them to live the best lives they can, as determined by them.

Impact of the establishment of the Mental Health Tribunal on the use of compulsory
treatment

1156 A lack of transparent, publicly available data makes it difficult to quantify how much
influence the creation of the Mental Health Tribunal has had on the use of compulsory
treatment in Victoria. However, as the Tribunal’'s submission to the Royal Commission
acknowledged, although reducing and minimising the use and duration of compulsory
treatment was a main objective of the Mental Health Act which established the Tribunal
that this has not been realised in practice: “This Act was intended to promote a reduction
in Victoria’s very high rates of compulsory treatment. This has not happened to any

significant extent.”®

116 The Tribunal continues to make most orders sought by mental health services, including
of the duration and setting® sought, as was the case with its predecessor, the Mental
Health Review Board.®® Our practice experience is that many orders are revoked on the
day prior to a Tribunal hearing, which indicates that the fact of a Tribunal hearing does in
some cases compel services to consider whether the criteria are met, so the bringing
forward of the hearing date (from eight weeks under the previous Act to four weeks) has

likely been a positive development.
Non-Legal Advocacy Services (IMHA)

117 Now four years into operation, IMHA has established itself as a key safeguarding body.

A 3-year co-produced evaluation of IMHA found that:%°

(a) all consumers who were consulted gave overwhelmingly positive feedback on
IMHA;

% Mental Health Tribunal, Formal Submission to Royal Commission into Victoria’s Mental Health System (July 2019) 28.
57 ‘Setting’ refers to whether an Inpatient or Community Treatment Order is made.

% The Tr bunal revoked orders in 7 per cent of matters in 2018 — 19; compared to 6 per cent by its predecessor, the
Mental Health Review Board in 2013 — 2014: see Mental Health Tribunal, Annual Report 2018 — 2019 and Mental
Health Review Board, Annual Report 2013 — 2014. However according to its own data provided to the Productivity
Commission, the Tr bunal is twice as likely to revoke an order if the consumer is legally represented (13 per cent).
Similarly it refuses ECT applications 15 per cent of the time overall, but 45 per cent of the time if the consumer is legally
represented.

% Dr Chris Maylea, Susan Alvarez-Vasquez, Matthew Dale, Dr Nicholas Hill, Brendan Johnson, Professor Jennifer
Martin, Professor Stuart Thomas, Professor Penelope Weller, Evaluation of the Independent Mental Health Advocacy
Service (IMHA) (Final Report, November 2018).
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Law, Migration and Social Inclusion sub-programs

o Leadership of the Access and Equity Program including Legal Help
and CLC funding

¢ Responsible for various regional offices including Sunshine,
Geelong and Warrnambool

¢ Member of the Senior Executive Team
2012-2014, 2015 Associate Director, Access and Equity

¢ Leadership of the Access and Equity program, working closely with
the Director, CJAE

¢ Management of the Community Legal Centre (CLC) funding
program, Community Legal Education program, Legal Help and
Client Access Team

2010-2012 HUMAN RIGHTS UNIT, DEPARTMENT OF JUSTICE

2011-2012 Acting Manager

¢ Managed and supervised advice to all areas of the Victorian
Government on Charter implications of legislative and policy
proposals

2010-2011 Policy Officer / Senior Policy Officer / Project Manager

e Led the Department's work on the 2010 Charter review, main
author of government submission

¢ Provided advice on complex and difficult Charter issues

20072009 CENTRE ON HOUSING RIGHTS AND EVICTIONS (COHRE)

Coordinator, Asia and Pacific Program

¢ Led the Asia and Pacific program of an international human rights
organisation

¢ Responsible for projects, advocacy campaigns donor and
stakeholder relationships across seven countries in Asia

¢ Managed offices based in Melbourne, Phnom Penh (Cambodia)
and Colombia (Sri Lanka)

2005-2006 COURT OF APPEAL, SUPREME COURT OF VICTORIA

Associate to Justice Maxwell, President

¢ Research and drafting of judgments in complex appellate matters
across civil and criminal law

2004-2005 FITZROY LEGAL SERVICE

Articled Clerk / Solicitor

¢ Criminal, employment law and general community law practice
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