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The right to health and mental health

5 The right to health, which is shorthand for the ‘right to the highest attainable standard of
physical and mental health’ is an embedded norm under international law carrying
‘considerable legal weight'.® It is a foundational concept in international human rights
law,® and is given substance in Article 12 of the International Covenant on Economic
Social and Cultural Rights (ICESCR)” and ICESCR General Comment 14.8 The right to

health is reiterated in all of the subsequent thematic conventions.®

6 The right to health is an expansive right to the physical, social and economic conditions
necessary to support health and promote the conditions in which people can lead a
healthy life. It includes the right to control one's health and body, the right to access
systems of health protection, prevention, treatment and control of diseases; the right to
timely and appropriate health care; and a right to provision for the underlying and social

determinants of health.'°
7 The minimum core obligations of the right to health are to:
(a) ensure access to health facilities, goods and services on a non-discriminatory

basis, especially for vulnerable and marginalised groups;

(b) ensure access to the minimum essential food, which is sufficient, nutritionally

adequate and safe, and ensure freedom from hunger for everybody;

(c) ensure access to basic shelter, housing and sanitation and an adequate supply

of safe and potable water;
(d) provide access to essential drugs;

(e) ensure equitable distribution of all health facilities, goods and services; and

5 Toebes B, ‘Introduction’ in Toebes B, Ferguson R, Markovic M M and Nnamuchi O (eds), The Right to
Health: A Multi-Country Study of Law, Policy and Practice (Springer, 2014), xiii.

8 Universal Declaration of Human Rights, GA Res. 217A (Ill), at 71, UN GAOR, 3d Sess., 1st plen. mtg.,
UN Doc. A/810 (10 December, 1948) (UNHR). Art 25. Everyone has the right to a standard of living
adequate for the health and well-being of himself and of his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.

7 International Covenant on Economic Social and Cultural Rights, 19 December 1966, (entered into force 3
January 1976), 993 UNTS 3 (ICESCR).

8 Committee on Economic Social and Cultural Rights, General Comment No 14, The Right to the Highest
Attainable Standard of Health (Article 12 of the Covenant) UN Doc E/C 12/2000/4 (2000).

¢ International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), art 5(iv);
Convention on the Elimination of Discrimination Against Women (CEDAW), art 12; Convention on the Rights
of the Child (CRC), art 24; Convention on the Rights of Persons with Disabilities (CRPD), art 25.

0 General Comment 14, [8].

" The right to water has emerged as discrete human right. See ICESCR General Comment No 15: The
Right to Water (Arts 11 and 12 of the Covenant) 20 January 2003, E/C12/2002/11.
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® adopt and implement a national public health strategy and action plan based on

evidence, addressing the health concerns of the whole population.2

8 With respect to the provision of health care, Article 12 of the ICESCR requires that health
care and public health facilities and services be available, accessible, acceptable and of
good quality. Availability refers to the availability of all facilities, goods and services,
including health systems, hospital clinics, trained medical professionals and medicines
and to the underlying determinants of health such as food, shelter, safe and potable
drinking water and adequate sanitation.’ Accessibility includes the overlapping
dimensions of access without discrimination, physical and economic access including
affordable and accessible health related information.'* Acceptability refers to respect for
medical ethics, cultural sensitivities and a person’s willingness to accept the treatment. s
Quality refers to the availability of appropriately skilled medical personnel, scientifically
approved and unexpired drugs, hospital equipment, safe and potable water and adequate

sanitation.'®

9 States parties to the ICESCR are required to integrate gender perspectives in health-
related policies; implement a national strategy for promoting women's health; abolish
harmful traditional practices; provide a safe and supportive environment for adolescents;
integrate health for older persons; address the health needs of people with disabilities,
including people with mental health issues; and adopt measures with respect to the health
of indigenous people, including the provision of resources for the design, delivery and
control of such services.'” Discrimination with respect to access to the underlying

determinants of health, including discrimination on the basis of disability, is forbidden.8
The Convention on the Rights of Persons with Disabilities

10 Of relevance to the provision of mental health care is Article 25 of the CRPD: "

Article 25 — Health

States Parties recognize that persons with disabilities have the right to the enjoyment of
the highest attainable standard of health without discrimination on the basis of disability.

States Parties shall take all appropriate measures to ensure access for persons with

2 See Forman, L. et al, ‘Conceptualising Minimum Core Obligations Under the Right to Health: How Should
We Define and Implement the “Morality of the Depths” (2016) 20(4) Intemational Journal of Human Rights
531.

8 General Comment 14, [12al].

4 General Comment 14, [12b].

s General Comment 14, [12c].

6 General Comment 14, [12d].

7 General Comment 14, [20]-[27].

8 General Comment 14, [18].

® For a comprehensive analysis of Article 25, see Weller, P. (2018) ‘Health’ in Bantekas and Anastasiou
(eds) The United Nations Convention on the Rights of Person with Disabilities commentary, OUP.
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disabilities to health services that are gender-sensitive, including health-related

rehabilitation. In particular, States Parties shall:

(a) Provide persons with disabilities with the same range, quality and standard of free
or affordable health care and programmes as provided to other persons, including
in the area of sexual and reproductive health and population-based public health

programmes;

(b) Provide those health services needed by persons with disabilities specifically
because of their disabilities, including early identification and intervention as
appropriate, and services designed to minimize and prevent further disabilities,

including among children and older persons;

(c) Provide these health services as close as possible to people's own communities,

including in rural areas;

(d) Require health professionals to provide care of the same quality to persons with
disabilities as to others, including on the basis of free and informed consent by,
inter alia, raising awareness of the human rights, dignity, autonomy and needs of
persons with disabilities through training and the promulgation of ethical

standards for public and private health care;

(e) Prohibit discrimination against persons with disabilities in the provision of health
insurance, and life insurance where such insurance is permitted by national law,

which shall be provided in a fair and reasonable manner;

H Prevent discriminatory denial of health care or health services or food and fluids
on the basis of disability.

11 The salient obligations in Article 25 are that health care services, including services
related to a person’s disability, must be provided on an equal basis with others; that
services must be provided on the basis of free and informed consent; that the
discriminatory denial of health care and services is prohibited; and that States parties
must provide training for health professionals in both the public and private sectors. In my
view, the obligations enshrined in the CRPD should be formally recognised in Victorian

law.

12 Determining precisely how such obligations are to be appropriately applied in a mental
health setting requires thoughtful and genuine collaboration between all stakeholders,
including people with experience of mental health issues. What is clear is that a human
rights-based analysis of the right to the highest attainable standard of health and mental
health does not support the provision of unwanted medical or psychiatric treatment that

is administered against a person’s will.

13 Despite the availability of information on the right to health, it is often poorly understood,
even amongst human rights scholars. In part, this is because of the indeterminate nature

of the right, its dynamic incorporation of civil, political, economic, social and cultural rights,

83893173 page 4



WIT.0001.0209.0005

and its rapid expansion. Moreover, the right to health has been discussed more frequently
in relation to developing nations than in the context of Western democracies with well-
resourced and sophisticated health systems. The assumption that developed nations
adequately provide for people with disabilities, including people with psycho-social
disabilities, was challenged by the findings of the World Programme of Action, which led
to the proclamation of the United Nations Decade of Disabled Persons (1983-1992).20
That program documented widespread human rights violations experienced by people
with disabilities and gave rise to the CRPD.?!

14 To address this poor understanding, community-wide training and education should be

provided on the right to health.
The Charter of Human Rights and Responsibilities

15 In Victoria, the Charter of Human Rights and Responsibilities Act 2006 (the Charter)
recognises the importance of human rights and the relevance of international human
rights instruments. Relevantly, the Charter protects equality before the law; the right to
life; protection from torture and cruel, inhuman or degrading treatment; freedom of
movement; privacy and reputation; freedom of thought, conscience, religion and belief;
freedom of expression; cultural rights; liberty and security of person; and humane
treatment when deprived of liberty.22 The Charter prohibits public authorities from acting
incompatibly with a human right or making decisions without giving proper consideration
to a relevant human right.2> The Charter recognises that human rights may be limited or
balanced against other rights, in certain circumstances, as set out in section 7. Charter
jurisprudence clearly states that the first step in that balancing process requires
consideration of the full scope of the rights in question. In understanding the full scope of
human rights, it is relevant to consider international law and the judgments of domestic,
foreign and international courts and tribunals.24 In a recent decision concerning decisions
to provide electroconvulsive therapy made under the Mental Health Act 2014 (Vic)
(Act),?®> Justice Bell drew a close connection between the right to health and the

relevance of Charter rights for decision-making under the Act, including:

20 The General Assembly proclaimed the 1983-1992 United Nations Decade of Disabled Persons to
provide a timeframe during which governments and organisations could implement the activities
recommended in the World Programme of Action.

2! Lindqvist, B., Final Report of the Special Rapporteur of the Commission for Social Development on
Monitoring the Implementation of the Standard Rules on the Equalization of Opportunities for Persons with
Disabilities on his Second Mission 1997-2000, 38" session, Provisional Agenda Item 3(b), UN Doc
E/CN.5/2000/3 (8-17 February 2000).

22 Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘Charter’) Pt 2—Human rights.

23 Charter's 38.

24 Charters 32(2).

2% PBU & NJE v Mental Health Tribunal [2018] VSC 564 (‘PBL).
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(a) the right to equality;

(b) the right to be free from cruel, inhuman or degrading treatment or punishment;
(c) the right not to be subject to medical treatment without free and informed consent;
(d) the right to privacy;

(e) the right to liberty and security of person; and

4] the right, when deprived of liberty, to be treated with respect for the inherent
dignity of the person.

16 I recommend the formation of a task force or research hub dedicated to identifying and

promoting the ‘right to health’ obligations arising under the Charter.

17 Disappointingly, there is little evidence of proactive engagement with these broader
human rights concepts by policy makers, those with governance responsibilities,
managers and clinicians. As noted above, a general understanding of human rights is

lacking.

18 Another key barrier to the task of giving substance to the rights that are recognised in the
Mental Health Act is the limited allocation of resources and effort directed to human rights
focused research, education and training. The process of creating a human rights
compliant mental health system must include a process for giving full and proper
consideration to the scope of human rights and their application in the mental health
system. To that end, a task force or research hub should be created in order to identify

and promote the proper application of human rights principles in the Act.

Degree of alighment between a public health approach and a human rights framework

19 A ‘right to health’ approach is broader but consistent with a public health approach. It
provides a conceptual framework that looks beyond immediate health system responses
to the legal, social and economic conditions that constitute the underlying social
determinants of health. It supports a preventive public health approach. It also supports
systems modelling to identify and respond to need while limiting the occurrence of

unintended or perverse consequences of piecemeal reform.

20 The right to health framework provides an opportunity to recognise and take account of
all aspects of the burden imposed by mental health issues. Second, it promotes mental
health policy that comprehensively recognises poverty, marginalisation and disadvantage
as drivers of mental health care need. This need includes access to proper housing,
secure income and employment. Improving the socio-economic conditions that shape a
person’s mental health will have a direct impact on the mental health and well-being of

the community and the work undertaken in the mental health sector. To achieve this, |
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recommend the establishment of a multi-disciplinary research body dedicated to

identifying social policies and interventions that support mental health and well-being.
Ways of promoting the rights of people living with mental iliness

21 A ‘right to health’ approach would support the rights of people living with mental illness
by demanding responses that value health, justice and equitable and accountable health
systems. Such an approach would also demand the eradication of laws that stigmatise or
discriminate against marginalised populations, especially where such laws are harmful

and exacerbate existing health disparities.

22 With respect to the question of promoting the rights of people with mental illness within
the mental health system, a ‘right to health’ perspective demands robust governance and
accountability structures that ensure a just and equitable mental health system,
innovative legal strategies that respond to the broad range of needs of people with mental
illness and also meet their specific needs in navigating the mental health system, and

recognise each person’s entitlement to appropriate, safe and effective mental health care.

(a) Establish robust governance structures: a human rights compliant mental
health system requires creative and robust governance. At present, the Mental
Health Complaints Commissioner, the Office of the Chief Psychiatrist and the
Mental Health Tribunal each perform an oversight role. However, none of these
bodies are empowered to actively drive change in the system or work towards
achieving a culture in the mental health system that is engaged with human rights,
acknowledges health justice and is cognisant of the legal determinants of health.
Consideration could be given to the establishment of a body with an express

mandate to oversee and sustain the transformation of the mental health system.

The following ideas are examples of the kind of work that could be undertaken by

such a body:

@) It could monitor and research the impact of policy decisions and system
change decisions, both within the mental health sector and beyond, that
affect the capacity of the mental health system. Many of the current
difficulties facing the sector have been contributed to by decisions made
in other policy areas, such as decisions about the availability of public
housing. Rather than reacting to these impacts there needs to be active
engagement with the broad range of policy decisions that impact on the
ability of mental health sector to provide appropriate services. A recurrent
difficultly is the interface between the drug and alcohol services and the

mental health services.
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Legal mechanisms to reduce the use of compulsory treatment

26 The question of how to directly reduce the use of compulsory mental health treatment is
a complex one. One argument currently being put forward in response to this issue is that
mental health legislation should be abolished. Those who support this approach argue
that itis possible for mental health systems to operate without compulsory treatment laws.
They point to an example provided by the experience of Germany, where there was a
period during which no compulsory treatment laws were in force. There was apparently
no significant negative impact on the operation of the mental health system.3* The
German example underscores the broader point that it is possible for effective mental
health systems to operate under different legal regimes.?® The relationship between

compulsion and practice also requires more in-depth research.

Rights based mental health laws

27 In developed Western countries, the legislative response to the consumer rights
arguments of the 1970s was to introduce rights based mental health laws.3” The key
features of such laws are limited to civil commitment criteria and oversight of clinical
decision-making by mental health tribunals. The first wave of rights based mental health
legislation (which was introduced in the 1980s) was not directly focused on the reduction
of compulsory mental health treatment. Rather, the objective of these laws was to protect
rights. As | have argued in earlier work, the human rights principles underpinning this
legislative model tend to be ‘lost in translation’.38 It is now evident that the original model
of rights based mental health laws served to identify and regulate the provision of mental
health treatment without the consent of the person. In that sense, it created or ‘named’

the problem of compulsory treatment.

28 A second wave of rights based mental health law reform, which took place in Australia
from 2010 onwards, was more directly aimed at reducing rates of compulsory mental
health treatment, despite that policy goal not being explicitly expressed in the relevant

legislation. Several jurisdictions in Australia have amended the original rights-based

34 Martin Zinkler (2016) Germany Without Treatment in Psychiatry- a 15 Month Real World Experience,
Laws 2016 5(1) 15.https://doi.org/10.3390/laws5010015.

35 Weller, P. (2018) 'Therapeutic Jurisprudence and Procedural Justice in Mental Health Practice:
responding to vulnerability without coercion', in Critical Perspectives on Coercive Interventions, Routledge
Frontiers of Criminal Justice, Oxon, United Kingdom, pp. 212-224 ISBN: 9781138067370. Weller, P.
(2013) “Towards a genealogy of coercive care” in lan Freckelton and Bernadette McSherry (eds) Coercive
Care, Routledge.

36 Weller P (2019) ‘Mothers and mental iliness: breaking the silence about child loss’ International Journal
of Law and Psychiatry, 2019, Vol. 67 (2019) 101500. Brophy L, Ryan C, and Weller P, (2018) '‘Community
Treatment Orders: the evidence and ethical implications', in Critical Perspectives on Coercive
Interventions, Routledge Frontiers of Criminal Justice, Oxon, United Kingdom, pp. 30-43 ISBN:
9781138067370;

37 See McSherry B and Weller P (eds) Rethinking Rights—Based Mental Health Laws (Hart Publishing, 2010).
38 Weller, P. (2010) ‘Lost in translation: human rights and mental health law’ in McSherry B and Weller P
(eds) Rethinking Rights—Based Mental Health Laws, (Hart Publishing, 2010) pp 51-72.
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model to include (a) determinations of capacity as an element of the civil commitment
criteria; and/or (b) a range of alternative decision-making mechanisms, such as advance
directives and supported decision-making mechanisms. Proponents of this second wave
of rights based mental health laws (which one might term a ‘rights plus’ model) often claim
that they are compliant with the CRPD, or at least recognise that these laws are more
closely aligned with the CRPD than the prior iterations. Whether or not that is this case

requires further analysis.

29 The introduction of capacity based and supported decision-making laws in Australia has
not reduced the levels of compulsory mental health treatment as was intended, save
perhaps in Western Australia.®® It is not clear why this is the case. The impact of different
mental health laws warrants further investigation. It seems likely that the question of
whether different models of mental health legislation play a role in the reduction of
compulsory mental health treatment will depend on the specific features of the legislation,
how it is implemented, the role that is given to oversight bodies, the interaction between
the legislation and other related legal frameworks, and the influence of other recurrent
features of the mental health system. For example, the introduction of rights based mental
health laws, coupled with the withdrawal of substantive funding in the mental health
sector, appears to have given rise to a crisis-driven mental health system with increased
levels of compulsory medical treatment.*’ Possible explanations for the failure of new
laws to change the rates of compulsory mental health treatment may include significant
anomalies in the available data (for example when a person is the subject of a compulsory
treatment order but is willing to receive the treatment specified in the order); variations in
the interpretation of mental capacity; variations in the way other elements in the statutory
criteria for civil commitment are interpreted and applied; and different understandings
about the application of human rights principles in those states and territories that have
adopted human rights legislation (Victoria, the ACT and Queensland). For example, it is
evident from the Victorian Supreme Court decision of PBU that the interpretations of the
concept of mental capacity adopted by the clinicians and the Mental Health Tribunal in

that case differed from that which was ultimately articulated by the Supreme Court. 4!

30 Targeted research is needed to properly investigate the relationship between different

legal structures and the rates of compulsory mental health treatment.

39 Christopher Ryan, Presentation at the ANZAPPL conference, Singapore, Nov 2019.

40 Weller, P. (2011) ‘The Convention on the Rights of Persons with Disabilities and the social model of
health: new perspectives’ (2011) Journal of Mental Health Law, pp 74-83.

41 PBU & NJE v Mental Health Tribunal [2018] VSC 564.
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The degree of international consensus on compulsory treatment

31 There is a clear consensus amongst international bodies about the need for change in
mental health systems. At present there are some differences in the statements issued
by international human rights bodies in response to the CRPD and specifically in respect
ofthe question of whether it is permissible to detain and treat individuals with acute mental

health problems. There is also considerable consensus.

32 There are several points to be borne in mind in evaluating the statements of international
human rights bodies. First, the statements of such bodies are nuanced. That is, a close
and contextual reading reveals less difference than is sometimes represented in the

commentary.

33 Second, some of the differences in approach can be accounted for by the different
perspectives of various international bodies. For example, the statements differ
depending on whether a body’s focus is on forensic or civil mental health detention,
whether and how questions of mental capacity are interpreted and applied, whether and
how questions about substitute decision-making are addressed and whether discussion

of a possible exception to the general principles is included in the statements.

34 Third, notwithstanding these differences, it is clear that (a) an international consensus is
emerging over time, and (b) there is absolute agreement that a great deal needs to
change. There is also general agreement that new models need to be generated with
detailed explications of how such laws, policies and practices will ‘work’ in a given

jurisdiction.

35 With respect to points of consensus, all of the statements reflect the position in
international human rights law that discrimination on the basis of disability is forbidden.
Many of the statements refer to the concept of proportionality: that human rights principles
require interventions to be proportionate to the harm being averted, and that they be
measures of last resort. Moreover, it is generally recognised that the rights of people with
disabilities, including those with mental health problems, should be respected, that the
use of compulsory mental health treatment should be limited, and that mental health
treatment should be provided on the basis of free and informed consent. In the absence
of free and informed consent, decisions must respect the ‘rights, wills and preferences’ of
the person. There is currently active international debate about the particular meaning of
that phrase, a debate which is part of a broader international effort to engage with human

rights based mental health law reform.#2 The need for reforms to existing mental health

42 See for example George Szmukler (2019)“Capacity”, “best interests”, “will and preferences” and the UN
Convention on the Rights of Persons with Disabilities’, World Psychiatry 18(1) p. 34-41; Eiliondir Flynn
(2019) ‘The rejection of capacity assessments in favour of respect for will and preferences: the radical
promise of the UN Convention on the Rights of Persons with Disabilities’. World Psychiatry, 2019, Vol.18(1)
p 50-51.
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legislation to align with human rights principles has prompted several jurisdictions with
similar legal frameworks to Australia to review and develop new models of mental health
law. The legislative frameworks in Ireland, Northern Ireland, Scotland, England and

Wales are currently at various stages in the reform process.

36 Itis hoped that all stakeholders in the Victorian mental health system will be encouraged
to engage in an open and collaborative discussion that will support the development of

our own human rights-based legislation.

Ways in which the principles and human rights safeguards in the Mental Health
Act 2014 could be improved

37 A ‘right to health’ approach should also guide the transformation of mental health
legislation. Mental health laws should expressly recognise the principles of equality,

proportionality and reciprocity.

The principle of equality

38 The principle of equality requires that if multiple legislative frameworks apply to people
with disabilities, including those with mental health problems, each legislative framework
must provide at least the same sulite of rights and protections as are provided under other
legislative frameworks.*® This means that an analysis of mental health laws must be
conducted with reference to the operation of laws, principles and practices that are
applied in general health settings. Attention must be paid to the operation of capacity-
based laws, supports for decision-making** and alternative decision-making

arrangements. 4

39 The key question is, on what basis are we treating people with mental health issues
differently from others, and can that different treatment be justified by a human rights

analysis?

40 Although the current form of the Act contains some innovative solutions compared with
its predecessor, it is now significantly out of step with the legislative frameworks that apply
to others, particularly those set out in the new Guardianship and Administration Act 2019

and the Medical Treatment Planning and Decisions Act 2016.

43 Weller, P. (2017) ‘Health Law and Human Rights: Towards Equality in the Human Right to Health’ in
Freckelton and Petersen (eds) Tensions and Traumas in Health Law (Federation Press, 2017).

44 See Weller, P. (2016) ‘Legal Capacity and Access to Justice: The Right to Participation in the CRPD’
Laws, Vol 5(1), 13 pp 1-13.

4 For a full discussion of international trends in advance directives, see Weller, P. (2013) New Law and
Ethics in Mental Health Advance Directives: The Convention on the Rights of Person with Disabilities and
the Right to all through).
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41 One area of difficulty is the question of whether it is legitimate to treat individuals with
mental capacity against their will. Such practices are clearly indefensible under a human
rights framework. To provide compulsory medical treatment to a person with mental

capacity is a violation of their right to self-determination and personal liberty.

42 A second area of difficulty is how we support those who lack mental capacity in ways that
ensures that they are given the opportunity to provide informed consent to any proposed

treatment.

43 A third area of difficulty is how to design laws that appropriately account for the limited
situations where it may be necessary to make decisions according to the ‘rights, will and
preferences of the person.’#¢ Significant resources should be allocated to the design of
appropriate laws and the implementation of them. Transformation of decision-making
practices as they relate to management of the mental health system should be at the

heart of this transformative vision.

The principle of proportionality

44 A second principle that derives from the human rights framework is the principle of
proportionality. This principle requires that any interventions mandated by legislation
should be proportionate to the danger or harm to be averted. At present, the Act refers to
the ‘least restrictive option’. The least restrictive option is a lower standard than that

required by the principle of proportionality.

45 At present, the calculation of the least restrictive option operates on an assumption that
a safe environment is provided in an inpatient facility. The fact that there are regular
instances of forced treatment, assault and sexual assault among individuals who are

subject to seclusion and restraint should be included in the calculation of harm.

46 The principle of proportionality also provides a basis that would better facilitate the
transition of individuals from compulsory treatment to voluntary treatment than the risk

frameworks currently in place.

The principle of reciprocity

47 The principle of reciprocity involves the notion that the exercise of power by the state to
detain and treat people in mental health facilities imports a parallel obligation to ensure
that those facilities are safe, appropriate and that appropriate care is provided.
Accordingly, any instances of forced treatment, assault or sexual assault occurring in

relation to individuals subject to seclusion and restraint would amount to a failure of the

46 \Weller, P. (2017) ‘Substitute Decision Making’ in Farrell, Karpin, Devereaux and Weller (eds) Health
Law: Frameworks and Context, Cambridge University Press.
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State to provide a safe environment. Similarly, the requirement that treatment be
appropriate means that treatment must be tailored to meet the needs of individuals,
including their need for trauma-informed care, recovery-oriented principles and gender-

based accommodation.

The principles of proportionality and reciprocity may also be capable of being employed
together to provide a more effective framework for regulating the entry of individuals into
the acute mental health system and the transition of those who have been subject to

compulsory mental health treatment to voluntary forms of mental health treatment.

For example, at present it appears that the risk based civil commitment criteria operate
inconsistently at different points in time. Individuals report that they are turned away from
mental health services because they are not sufficiently unwell to meet the civil
commitment criteria. On the other hand, when they wish to leave hospital, the risk-based
criteria are applied in a way that prevents them from leaving or transitioning to voluntary
care. This state of affairs is exacerbated by the apparent use of community treatment
orders to ensure some level of service provision is available to individuals who may not

otherwise receive attention or care from over-burdened mental health services.4”

I recommend the establishment of a dedicated research program to investigate the
relationship between laws, legal frameworks and system characteristics with respect to

the use of compulsory mental health treatment.

Overview of the Mental Health Act 2014

51

52

The Act was the product of a bipartisan law reform process. It was widely regarded as
introducing an innovative, rights-based framework which was influenced by the CRPD.
Human rights dimensions of the Act manifest in the objectives and principles of the
legislation, in its protection of the rights set out in Part 3, and in the supported decision-
making framework it establishes for patients who receive treatment under the provisions

of the Act. In my view, many of the features of the Act remain sound.

The most lauded and innovative features of the Act include:

(a) a comprehensive list of objectives (s 10) and mental health principles (s 11);

(b) the requirement to seek informed consent (s 70(1)), the presumption of capacity
to provide informed consent (s 70(2)), and the inclusion of contemporary

definitions of mental capacity (s 68) and informed consent (s 69);

47 Brophy L, Ryan C, and Weller P, (2018) 'Community Treatment Orders: the evidence and ethical
implications', in Critical Perspectives on Coercive Interventions, Routledge Frontiers of Criminal Justice,
Oxon, United Kingdom, pp. 30-43 ISBN: 9781138067370, Edan V, Brophy L, Weller, P, Fossey E,
Meadows G, (2019) ‘The experience of the use of Community Treatment Orders following recovery-
oriented practice training’ Intemational Journal of Law and Psychiatry Vol 64 (May-June 2019), 178-183.
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(c) a suite of measures aimed at facilitating supported decision-making, which
include the requirement to provide and explain a statement of rights (ss 12, 13)
and provisions for advance statements (ss 19-22) and nominated persons (ss 23-
27); and

(d) the requirement that the treating clinician and the Mental Health Tribunal (in
determining the least restrictive option available) take into account the patient’s
views and preferences, including their views and preferences as expressed in
any advance statement, the views of any nominated person and the views of a

guardian, parent or other carer (see, for example, s 55(2)(a)-(f) and s 71(4)(a)-

().

53 Unfortunately, the promise of these key features, especially the supported decision-
making framework, has not yet come to fruition. With respect to advance statements, the
uptake of advance statements has been small and the influence or role of supported
decision-making in most instances appears to be negligible. Specialist services such as
the Mental Health Legal Centre have been providing support for the development of
advance statements, however the reach of such services is limited. There appears to be
uncertainty about the legal status of these documents, and doubt as to their utility, among
clinicians. When the concept of advance statements was incorporated into the Act, a
strong criticism made by consumer groups was that the non-binding nature of these

statements fell short of their expectation of a binding advance directive.

54 Similarly, the nominated person scheme has not been widely adopted. There appears to
be confusion amongst carers, family members, consumers and clinicians about the role

and value of such a person.

55 The potential impact of the innovative features of the Act concerning capacity, informed
consent and the requirement that the wishes of persons receiving treatment be taken into
account has been limited by a failure to implement these features in a robust way. While
there have been some shifts in practice since the legislation came into force, the
legislative innovations have not been transformative. Traditional models of clinical

decision-making and practice persist.

56 The failure of these innovative structures to transform mental health practice can be
attributed to several factors. First, there was inadequate leadership to articulate and
promote a robust interpretation of the legislation as a transformative tool. Second,
insufficient resources were dedicated to implementing the new framework and providing
comprehensive education and support to mental health clinicians and other stakeholders
to ensure that the legislative framework could operate effectively. Third, the reduction in
funding and resources throughout the mental health system after the legislation was

introduced made it almost impossible for staff to work in the ways that are envisaged and
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facilitated by the legislation. There is no room for innovation when the mental health
system has been reduced in its ability to provide anything other than an acute crisis
response. Fourth, no clear responsibility was given for the promotion of some of the key
rights protection tasks set out in the legislation, such as the provision of a statement of
rights, the appointment of a nominated person or the writing of an advance statement.
Finally, the failure to effect change can be attributed (in part) to limitations in the legislative

framework itself.
A human rights analysis of the Mental Health Act 2014

57 A human rights analysis of the Act raises a number of issues including the authorisation
of treatment for persons with mental capacity, a decision-making scheme that provides
less robust protection of the rights of individuals receiving treatment than is available to
those in the general health system, a flawed scheme of regulation for seclusion and
restraint and a failure to include positive legislative obligations to provide appropriate,

safe and proportionate interventions.

Authorising treatment for those with mental capacity

58 The most pressing issue arising from a human rights analysis of the Act is the scope for
contravention of the rights of persons with mental capacity. Generally, the law respects
the right of persons with mental capacity to consent to or refuse medical treatment. The

current wording of section 71 contravenes that principle.

59 The conflation of a failure to give informed consent with an inability to give informed
consent was identified as a central problem in the civil commitment criteria of the Menta/
Health Act 1986. The reforms of 2014 were supposed to overcome this fundamental
problem. Unfortunately, the wording of section 71 replicates and perpetuates the intrusion

upon recognised human rights.

Inadequate protection of rights

60 A second issue arising from a human rights analysis of the Act is its failure to provide a
framework of decision-making equivalent to that which is available to those who seek or
receive general health care. In Victoria, the legislative frameworks providing for decision-
making for individuals seeking health care in the general health system have been
transformed by the Medical Treatment Planning and Decisions Act 2016 and the
Guardianship and Administration Act 2019. The principle of equality demands that the

following amendments to the Act be considered:

(a) extending the facility for binding advance directives to those who are subject

compulsory mental health treatment;
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